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GILMAN v. RAILROAD CO. 

RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Maine. 

GILMAN v. EUROPEAN & NORTH AMERICAN R. R. COMPANY. 

Where animals escape from their pasture, through defect of fences, which it is 
the duty of a railway company to maintain, and thereafter come upon the track 
and are killed by a passing train, the company will be held responsible to the 
owner. 

And the fact that the animals, after their first escape, wandered over other in- 
tervening land of their owner, and finally came upon the track across the land of 
another landowner, and by reason of there being no fence between the track and 
the river, which the company had omitted to build, by reason of a contract to that 
effect with the owner of the land, will not excuse the company. The loss is suffi- 
ciently the natural result of the defendant's negligence, in omitting to build a 
proper fence upon plaintiff's land, to render the defendant responsible. 

The facts are sufficiently stated in the opinion which was de- 
livered by 

BARROWS, J.-The plaintiff's land is bounded easterly by the 
Penobscot river, northerly by land of James Page, and southerly 
by land of Samuel Page.. The defendants' railroad intersects all 
these lots where the land is improved. There was a line fence 
between the plaintiff's land and James Page's, and a defective one 
between plaintiff's and Samuel Page's, on the easterly or river side 
of the railroad. Defendants had built their fence across the 
plaintiff's land on both sides-across James Page's on the river or 
easterly side, and across Samuel Page's on the westerly side of 
their railroad; and in settling land-damages with Samuel Page 
they had obtained a stipulation from him that they should not be 
required to fence the easterly or river side of their road across his 
land until notified by him, and at the time the plaintiff's ox was 
killed they had not been notified. But there was a defect in de- 
fendants' fence on plaintiff's land at the point where their fence 
across James Page's land on the river side of the railroad com- 
menced, and through that defect the plaintiff's ox passed from his 
pasture on to the railroad some five or six hours before he was 
killed. Several weeks before this time the plaintiff's steers had 
been injured on the railroad, and thereupon he built a fence across 
his own land from James Page's line around and near the bank of 
the river above high-water mark, continuing it on the boundary 
between his own land and land of Samuel Page to the railroad, 

555 



GILMAN v. RAILROAD CO. 

and thus effectually enclosing his pasture, except for the defect in 
the defendants' fence above mentioned. The morning of the day 
the ox was killed an employee of the defendants found the ox on 
the railroad track, drove him from it into James Page's pasture 
(erroneously supposing it to be the plaintiff's), and thence it 

appeared that the ox had travelled around on the river bank across 
his owner's land but outside of his pasture fence about seventy rods 
to Samuel Page's land, which was unfenced along the line of the 
railroad on that side in accordance with the stipulation above re- 
ferred to; and so the ox went directly from Samuel Page's land 

upon the track and was killed. The defendants claim to be re- 
lieved from paying for him by virtue of this agreement with Samuel 
Page, inasmuch as he at last came on to the track from Samuel 

Page's land. But the presiding judge instructed the jury that if 
the ox escaped through the defendants' fence on his owner's land, 
and by reason of a defect therein, the defendants would be liable, 

notwithstanding the agreement between Samuel Page and the de- 

fendants, and notwithstanding the facts above stated as to the 
whereabouts and wanderings of the ox after his escape from the 
owner's pasture as aforesaid. 

The defendants insist now that the ruling was erroneous, because 

they say the ox came at last upon their track from S. Page's land, 
and, whether he was there by consent of Page, or as a trespasser, 
the owner cannot recover; and they cite cases in which it is held, 
with more or less distinctness, that at common law every man must 
at his own proper peril keep his cattle on his own land, and that 

except by virtue of some agreement, prescription, or statute assign- 
ment or requirement, no one is bound to fence against an adjoin. 
ing close, and that, when one is thus bound, it is only against the 
cattle lawfully upon such close; that these principles have been 
and should be applied to the construction of statutes requiring 
railroad companies to fence their roads where they pass through 
enclosed or improved land-that those statutes do not affect or add 
to the rights of those who have no interest in the adjoining land, 
nor the obligations of the railroad company to them; but those 
rights and obligations still remain as at common law, and that any 
contract with the adjoining proprietor as to the building or omit- 

ting to build the statute fence through his land is valid and binding 

upon such proprietor, and relieves the company from any liability 
for injury to his cattle or any cattle coming upon the track from 
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his land to the extent of its provisions, unless such injury is in- 
flicted by the wanton or careless mismanagement of their engines 
and trains. Hereupon they argue that if the ox was on S. Page's 
land with S. Page's consent, his owner can have no greater rights 
against the company than Page himself would have had; that 
Page could not recover in such a suit because of their agreement, 
that they are not liable on account of the original escape, because 
the ox afterwards went across his owner's land, and that the negli- 
gence of plaintiff in not fencing between his land and that of 
Samuel Page on the river bank-not the defect in the defendants' 
fence by which the animal first escaped-was the proximate cause 
of the injury, or at least contributed to produce it. 

But we think the defendants fail to bring their case within the 
principles decided in the cases they cite, and behind which they 
seek to intrench themselves, in more than one important particular. 

1. If they would have us decide that the rulings of which they 
complain militate against the cases which hold, as we have done in 
Perkins v. Eastern R. R. Co., 29 Maine 310, that the railroad 

company is not bound to fence against cattle wrongfully upon the 
adjoining close, they should at the very least have made it appear 
in their exceptions that there was testimony tending to show that 
the plaintiff's ox had no right to pasture upon Samuel Page's land 
there between the railroad and the river. 

In the absence of any such statement, we infer that those deci- 
sions were inapplicable to the facts in the present case. Were 
there nothing else to found it on, the form of the defendants' argu- 
ment would fairly justify the inference. Their position is, that if 
the ox was on Page's land with his consent, the plaintiff is barred 
from recovering, by reason of the agreement with Page that they 
need not build the fence until notified by him, thus -assuming the 
fact with regard to Page's consent to be as the plaintiff claims it 
was. But it was incumbent upon the excepting party to state 
how the fact was if it were otherwise. We cannot presume a fact 
which the case does not show in order to base upon it an argument 
that there was error in the instructions. 

2. The defendants also cite cases in which it has been held that 
where there is a contract with the adjoining proprietor that the 
company shall not be required to build the fence across his land, 
he cannot recover for injuries accruing from the want of such 
fence. But the defendants had no such contract with this plaintiff. 
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They claim that the same result follows as to all cattle lawfully 
running upon Page's land. But we do not think that an agree- 
ment like this for the nullification of a statute of this state can be 

regarded as having any effect upon the rights of any one who is 
not a party to it, nor shown to be cognisant of or assenting to it. 
The statute requirement is explicit, "Legal and sufficient fences 
are to be made on each side of land taken for a railroad where it 

passes through enclosed or improved land, or wood lots belonging 
to a farm, before a construction of the road is commenced, and they 
are to be maintained and kept in good repair by the corporation." 
R. S. of 1857, c. 51, ? 23: R. S. of 1871, c. 51, ? 20. A penalty 
is imposed for the breach of this law. An action lies in favor of 
one who without fault on his own part has suffered damage by 
reason of the defendant's disregard of the law.. If they will 

stipulate with adjoining proprietors to suffer them to break it, such 
an agreement will not relieve them from any liability they may 
thereby incur to any innocent third party. A covenant of that 

description does not "run with the land." The statute provision 
is an important one for the safety of the travelling public, the 

railroad company itself, and the whole community. An agree- 
ment to disregard it will bar the rights of no one who is not culpa- 

bly consenting to it. It follows that the ruling was right, even if 

the want of the fence on S. Page's land is to be regarded as the 

proximate cause of the injury. 
3. But we think it is a refinement quite too subtle to relieve the 

defendants from liability, when the ox escaped from the owner's 

enclosure onto the track by reason of the defect in the defendants' 

fence, to claim that this was not the proximate cause of the acci- 

dent, because he was driven thence by a railroad employee into 

another man's pasture, and strayed thence across his owner's land 

outside of his enclosure upon the track again at the place where he 

was killed. He escaped from the enclosure in which his owner 

had placed him for safe-keeping, through the fault of the de- 

fendants. He was not restored by them to the custody of the 

owner. That he was .driven upon Page's land and returned again 

upon the track after crossing unenclosed land belonging to his 

owner, can make no difference as to the liability of the defendants. 

If after thus escaping upon the track he had strayed through 

other defects in the defendants' fences upon the lands of other ad- 

joining proprietors, before he met his death upon the track, there 
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would be no propriety in permitting the defendants to set up the 
fact that he was unlawfully upon such neighbors' lands, because it 
was through their fault and not the fault of the plaintiff that he 
was there at all. They could not be thus permitted out of two 
wrongs to make a right. The case bears no resemblance in its 
facts to that of Eames v. S. f L. R. R. Co., 98 Mass. 561. 
Neither is it one to which the maxim causa proxima, non remota 
spectatur, can be usefully and properly applied. There would be 
ust as much propriety in attributing the loss to the perversity of 

the animal in remaining upon the track instead of moving aside 
at the approach of the engine, as there would be in reckoning as 
a proximate cause its wanderings after it had escaped from the 
owner's enclosure through the fault of the defendants. Their ne- 
glect was the true efficient procuring causb, without which the 
accident could not have happened. 

4. The plaintiff does not appear to have been negligent in any 
respect. It would seem that he had taken special care, after the 
accident to his steers, and fenced his pasture against the river as 
well as on the line between the pasture and Samuel Page's land, 
so that his cattle would have been secure but for the defect in de- 
fendants' fence. It cannot be imputed to the plaintiff as negligence 
that he did not fence between his land and the land of Samuel 
Page on the river bank where his cattle were not allowed to run, 
and where the ox could not have gone if the defendants had done 
their duty. 

None of the cases which have turned upon the question of con- 
tributory negligence on the part of plaintiff, present similar fea- 
tures or anything analogous. 

We are satisfied that the instruction given by the presiding 
judge directed the attention of the jury to the only question they 
had to consider, and that the matters relied on by the defendants 
afford them no legal defence to the plaintiff's claim. 

There seems to be no question of any consequence of defendant's negligence 
doubt in the foregoing case, except that to be regarded as coming within the 
of the legal cause of injury or damage. range of legal responsibility, the plain- 
If the loss is to be regarded as the legal tiff cannot recover. The question of 
consequence of the defect in the defend- remote and proximate causes has, of 
ant's fence upon the plaintiff's land, by late, been attempted to be applied to 
reason of which the animal first escaped, legal questions by many writers and 
then the company must be held responsi- judges. It seems to be supposed, by 
ble. But if the loss was too remote a some, that the maxim, Injure non remota 
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causa, sed proxima, spectatur, possessed a 
kind of talismanic power to open legal 
mysteries. But if it does possess any 
such power, it is certainly something of 
quite modern discovery. Those who 
have made it a study do not seem quite 
agreed in regard to the origin of the 
maxum. We have taken the above form 
of it from a learned article in 4 Am. 
Law Review, 201 by Mr. St. John 
Green, a member of the Suffolk bar, 
and possessing many promising charac- 
teristics as a law writer and lecturer. 
It is there credited to Lord BACON'S 
"Maxims of the Law." We have 
not been able to find it among any 
of the collections of maxims of the 
English law which were at hand, and 
specially not in Broom's Legal Maxims. 
We have looked, with equal want of suc- 
cess, among some of the digests of the 
Roman Civil Law. And Mr. Green 
says: "An unsuccessful search for this 
maxim has been made in the civil law." 
It seems to be rather a philosophical or 

logical maxim than a legal one. Mr. 
Green traces its substance from Aris- 
totle, through the schoolmen, to Lord 
BACON. His conclusion, although some- 
what hesitatingly expressed, seems to be 
that the maxim, as used by the logicians, 
has no just application to the exposition 
of the law. We must say that we had 
come to the same conclusion long before 
we received Mr. Green's article; but, 
of course, upon less investigation and 

study. The subject has been largely 
discussed, of late, upon both sides of the 
Atlantic, in connection with a portion 
of the American claims at Geneva, and 
the general conclusion reached, that 

damages, not the probable consequences 
of negligence, cannot be regarded as 

coming within the range of legal respon- 
sibility for such negligence. This is the 
old-fashioned mode of stating this class 
of questions in the English law ; and 
it seems to us far less misleading and 
more satisfactory than the new-fangled 

learning abont proximate and remote 
causes. The proximate cause, in the 
sense of the schoolmen, was the causa 
causans, or the cause necessarily pro- 
ducing the result. In this sense the 
collision between the defendant's loco- 
motive and the plaintiff's ox was the 
only proximate cause of the damage or 

loss, and all the causes leading up to 
that collision, upon both sides, were 
remote causes. But the defendant is 

attempted to be charged with responsi- 
bility for the loss upon the ground of 
negligence. And it tends greatly to the 
clear apprehension of the question, to 
state it in the reverse order from that in 
which we have been attempting to dis- 
cuss it. Instead of seeking for the proxi- 
mate and remote causes of the damage, 
let us look at the near and natural con- 

sequences of the defendant's negligence 
as compared with those which were re- 
mote, incidental or exceptional. By 
the well known and clearly settled rule of 
the common law, the defendant was only 
responsible for the former and inot for 
the latter. 

In this view we think it can scarcely 
be questioned, that the negligence of 
the defendant in leaving the fence out 
of repair might naturally have been ex- 

pected to result in the plaintiff's cattle 

coming at large and upon the track of 
defendant's railway, and being there 
killed by passing trains. This, in- 
stead of being an unusual and acciden- 
tal, or unexpected result, was the ordi- 

nary and every-day consequence of such 

negligence. It is the precise and the 

only consequence which would first come 
to the imind of any one experienced in 
such matters. But if the animal, in 

fleeing from the engine, had become so 
infuriated as to run over and kill the 

plaintiff, or his child, it might be fairly 
regarded, probably, as too remote a con- 

sequence of the negligence to form the 
basis of a recovery. And so too, if in 

consequence of the loss of his ox, the 
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plaintiff had failed to perform some en- 
gagement, and, by reason of such default, 
had been driven into bankruptcy, and 
thus lost all his property and business, 
no one would dream of making the de- 
fendant responsible for the loss. We 
should be loth to believe, if history did 
not afford authentic evidence of the 
fact, that learned counsellors would be 
able to present such a claim before any 
court with a grave face. Even less re- 
mote consequences than those before 
stated, by way of special damages, such 
as the failure to harvest crops, in conse- 
quence of the loss of the animal, could 
not be recovered. See opinions of 
SHAW, Ch. J., and THOMAS, J., dis- 
senting in Marble v. City of Worcester, 
4 Gray 395, where this question is 
learnedly and ably discussed. 

But we cannot comprehend why the 
plaintiff's ox, having wandered across a 
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quence of the loss of the animal, could 
not be recovered. See opinions of 
SHAW, Ch. J., and THOMAS, J., dis- 
senting in Marble v. City of Worcester, 
4 Gray 395, where this question is 
learnedly and ably discussed. 

But we cannot comprehend why the 
plaintiff's ox, having wandered across a 

portion of plaintiffs land, and thus 
finally come upon the railway across 
another man's land, through defect of 
fence, which it was not the defendant's 
duty to maintain, can relieve him from 
the consequences of his first neglect. 
If it had been through the plaintiff's 
negligence that the animal had finally 
come upon the track, it might have made 
a case of contributory negligence, which 
would preclude a recovery. But when 
the destruction of the animal was the 
natural consequence of the defendant's 
negligence, and nothing intervened to 
give any new cause of action or any new 
ground of defence, but the impetus of 
the original negligence continued with- 
out interruption, and in its natural 
course, to the moment of injury, we 
must conclude there is no just ground 
of escape on the part of the defendants. 

I. F. R. 
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United States Circuit Court, District of Iowa. In Admiralty. 
N. W. PACKET COMPANY v. ATLEE. 

The District Court as a court of admiralty has jurisdiction of a cause wherein 
the libellant seeks to recover damages caused to his vessel by a pier erected by 
the respondent without legal authority within the navigable channel of the Mis- 
sissippi river. 

A riparian proprietor on the Mississippi, although he be the owner of a saw- 
mill thereon, has no right, without legislative authority, to erect a solid pier of 
masonry within the navigable channel of the river, in order to fasten thereto a 
boonm for the protection of logs; and such a pier comes within the legal notion 
of a nuisance. 

The respondent held to be in fault for failing to keep such a pier lighted at 
night, in consequence of which the libellant's vessel was sunk and her cargo 
injured. 

Extent of riparian rights on the Mississippi river considered. 

THE packet company filed a libel in admiralty in the District 
Court, against the respondent, Atlee, to recover damages for inju- 
ries to the barge Reaney and cargo, by reason of its running 
against a pier placed in the Mississippi river by the respondent. 
The accident happened about 11 o'clock on the night of the 23d 
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